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What you need to know
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NECA WA Coronavirus Updates
https://bit.ly/39oOLZz

The content of this publication is for general information purposes only, it may not be applicable to your organisation
and does not constitute legal advice. The guidance provided is based on the situation as it currently stands and will be
continuously updated. As this is an extraordinary occurrence, in some cases the answers are not clear-cut, however
Employees and Employers should work together to find appropriate solutions. Seek advice from NECA WA before
acting or relying on any of the content.
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01. INTRODUCTION

The current global outbreak of Coronavirus (COVID-19) has been declared a Public Health Emergency of
international concern by the World Health Organisation (WHO). The Australian Government, on the advice of
health officials, have implemented a range of changes to ordinary life in order to try to slow the outbreak of
COVID-19 and stay ahead of the curve.
It is vital for employers to prepare and adequately respond, as COVID-19 continues to develop both in
Australia and around the world.

WHAT SHOULD NECA MEMBERS DO TO MANAGE THE COVID-19 OUTBREAK?
COVID-19 is the most significant challenge for businesses in modern history, with the health and safety of
everyone in your workplace being the obvious priority.
Members will appreciate that it simply is not possible to provide general advice in relation to COVID-19, as
it will depend upon your particular circumstances. However, some key concerns have emerged in recent
weeks relating to health and safety, workplace laws, as well as contractual and statutory compliance.
The purpose of this guide is to assist NECA WA members in managing and protecting their employees
and workplaces, and to answer some of the Workplace Relations (WR) and Work Health and Safety (WHS)
questions that are commonly arising for employers.
NECA WA reminds members to be conscious of legal obligations that may apply under the Fair Work Act
2009, respective State and Territory WHS legislation and employees compensation legislation, enterprise
agreements, Awards, contracts and policies, and should seek further advice directly from NECA WA before
taking any action.

(08) 6241 6100 | necawa@necawa.asn.au
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“LEAN ON NECA WA FOR

SUPPORT AND ADVICE
- WE ARE HERE TO HELP
YOU PLAN AND PREPARE

”

- CARL COPELAND
NECA WA CHAPTER SECRETARY

(08) 6241 6100 | necawa@necawa.asn.au
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02. STRATEGIES
FOR OPERATING A
SAFE WORKPLACE
DURING COVID -19
ADOPTED FROM WORKSAFE GUIDE FOR PREPARING FOR A PANDEMIC FEBRUARY 2020

EMPLOYER AND EMPLOYEE OBLIGATIONS FOR HEALTH AND SAFETY
EMPLOYER’S DUTY OF CARE

DUTIES OF EMPLOYEES

Under the OSH Act, employers are required to take all Employees also have duties under the OSH Act.
reasonably practicable steps to protect the health
Employees must co-operate with their employer in
and safety at work of their employees.
implementing risk control measures.
Measures to ensure the health and safety of
employees at work should be incorporated into an
organisation’s business continuity plan.

CONSULTATION WITH EMPLOYEES
Employers must consult with their employees
when assessing a risk to the health and safety of
employees at any workplace under the employer’s
control.

Employees must take all reasonably practicable
steps to ensure they don’t do anything that creates
or increases a risk to the health and safety of
themselves or others.
In a pandemic situation, it is reasonable to expect
that the obligations placed on the employee and
employer will include complying with public health
advice and any emergency measures.

Consultation is also required in the selection and
application of control measures. In assessing
the risks posed by a pandemic, employers
should consult widely using existing workplace
arrangements.

(08) 6241 6100 | necawa@necawa.asn.au
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GOOD OSH PRACTICE IN PANDEMIC
PLANNING
The OSH risks during a pandemic can be loosely
categorised as the direct risks of infection and the
indirect risks arising from changes to usual work
arrangements.
Effective development and implementation of risk
control measures will depend on good consultation
and communication with employees.
An organisation’s business continuity plan is a
contingency plan of action to manage the business
risk of a particular event.
Employers are encouraged to prepare a business
continuity plan for a pandemic event, and this
should include consideration of OSH issues.
More information on developing business continuity
plans is available from business.gov.au, the
Department of Industry, Innovation and Science
(DIIS).
Good OSH practice in planning for a pandemic
requires the employer to:
1.
2.
3.

information and use it to update your business
continuity plan.
Assigning responsibility to an individual(s) for
monitoring pandemic information is a good way to
ensure the organisation has the most up-to-date
information. This person should also be involved
in the overall pandemic and business continuity
planning.
Those with management responsibility for OSH
should be kept informed and up to date as should
Health and Safety Representatives and the Health
and Safety Committee.

KEEP EMPLOYEES UPDATED
All employees will need accurate and current
information on the workplace risks associated with a
pandemic, as well as clear advice and education on
how these risks will be controlled or minimised.
Employees should be provided with information
on the nature of the disease, where they can get
information, and actions they can take in the
workplace to help control risks.

Employees will also need to be informed on how they
will be consulted and advised on the issues of work
Keep informed and up-to-date on pandemic attendance and work arrangements.
information
An individual’s judgement about their safety at work
Educate and keep employees updated
and associated anxiety will be influenced by the
Undertake OSH risk management by 		 quality of information received from their employer
on how well risks will be assessed and controlled.
managing the direct and indirect risks

4.

Incorporate OSH preparations and risk 		 Good communication strategies will need to be
control measures into a business continuity established, both at the workplace and for when
plan
employees are at home.

5.

Review and evaluate risk control measures

6.

Plan and manage the recovery phase of a 		
pandemic

KEEP INFORMED AND UP-TO-DATE ON PANDEMIC
INFORMATION

UNDERTAKE OSH RISK MANAGEMENT
As part of planning and preparedness, risk
management should be applied to pandemic health
and safety risks.

This involves identifying and assessing the likely
risks at the workplace and those risks associated
Information on pandemic issues is readily available with the way work is performed. Risk control
measures to eliminate or minimise risks need to
and regularly updated. For the current situation,
refer to the WA State Government website - https:// be determined. Risk management should be done
www.wa.gov.au/government/covid-19-coronavirus in consultation with employees and expert advice
when needed.
It is important to regularly review pandemic
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additional cleaning at the workplace and supporting
good personal hygiene.
Employers should provide information and resources
to employees to reinforce and support good personal
hygiene such as regular handwashing for at least 20
seconds with soap and water.
Hand and respiratory hygiene training should
also be provided.
APPOINT A PANDEMIC DISEASE MANAGER

MANAGE THE DIRECT RISKS OF INFECTION
Workplace measures to minimise disease
transmission and prevent infection are based on an
understanding of how the disease is transmitted
from person to person. Refer to
https://bit.ly/2WXreML for more information.
SOCIAL DISTANCING
A primary transmission control measure is social
distancing, that is reducing and restricting physical
contact and proximity. Encourage social distancing
through measures such as:
•
•
•

allowing only identified, essential 		
employees to attend the workplace
utilising alternative work options, including
work from home
disallowing handshaking, hugs, kissing
and other physical greetings

CONTACT IN THE WORKPLACE
Maintaining a minimum distance of 1.5 metres
between employees in the workplace (person-toperson droplet transmission is very unlikely beyond
this distance) by:
•

•
•

discontinuing face-to-face meetings and
all social gatherings at work including
informal spontaneous congregations
closing service counters or installing 		
Perspex infection control barriers
using telephone and video conferencing.

As part of planning for pandemic diseases,
employers should consider appointing a pandemic
diseases manager (and back-up managers) to
direct the preparation activities and manage the
implementation of risk control systems.
The manager(s) would be responsible for control of
entry to the workplace and managing the situation
when employees become ill at work.
Preparation planning could include ensuring supply
of recommended personal protective equipment,
tissues and cleaning products.
CONTROL ENTRY TO THE WORKPLACE
Guidelines should be developed for restricting entry
to the workplace to persons who may have been
infected with a pandemic disease or who have a
relatively high risk of contracting it.
Based on medical advice, employers and employees
should comply with exclusion periods for employees
who are exposed to the infectious disease, show
symptoms, are ill or have returned from travel to
pandemic-affected areas. This may include taking
an employee’s temperature prior to allowing them
entry to the workplace.
MANAGE THE SITUATION WHEN EMPLOYEES BECOME ILL
AT WORK
Employers should put systems in place for managing
the situation when people become ill at work.

HYGIENE AND USE OF PERSONAL PROTECTIVE
EQUIPMENT

Unwell employees with suspected COVID-19
symptoms should not be at work. If an employee
develops symptoms while at work, they should be:

Transmission can be reduced by undertaking

•

isolated from others and referred to a medical
practitioner for medical assessment, and
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•

given a disposable surgical mask to wear as
•
providing employees with definitive advice
an interim measure before they leave the
about the relevant pandemic disease, 		
workplace. It is essential the mask is worn
and the risks and control measures in place
correctly and disposed of as soon as it becomes
to address the risks at the workplace
moist or after coughing or sneezing.
•
Employee counselling through an employee
• Arrangements should be made for their
assistance program
transport either to a doctor (telephone ahead to
•
promoting a supportive workplace
adhere to isolation protocols) or to their home,
preferably not using public transport.
EMPLOYEES NOT BEING AWARE OF CURRENT
ARRANGEMENTS
A record should be kept of those who become ill and
leave the workplace and the people they have had
Employees should be kept informed on the pandemic
close or casual contact with.
situation and changed work arrangements while at
work and at home. Effective communication options
When a person with suspected infection has left the might include:
workplace, employers should ensure that their
workstation, work area and communal areas
they have been in are thoroughly cleaned and
disinfected.
VENTILATION AND AIR CONDITIONING
As part of preparedness, employers should seek
confirmation from their building owner that the
air conditioning system is properly designed and
maintained.
Further information is outlined in the Australian
Standard AS 1668.2-2012. The use of ventilation
and air conditioning in buildings, Part 2: Mechanical
ventilation in buildings.
All internal spaces should be well ventilated and if
possible, fresh air should be allowed to flow.
At this stage, for office and similar environments
there is no recommendation to install special air
filters to air conditioning systems.

MANAGE THE INDIRECT RISKS ARISING FROM CHANGES
TO USUAL WORK ARRANGEMENTS
A pandemic will demand significant changes to work
arrangements, and these new arrangements will
introduce health and safety risks for employees.
Examples of these indirect risks and their controls
that can be anticipated and planned for include the
following:
ANXIETY AMONG EMPLOYEES
Control measures may include:

•
•

•

regular briefings at work
advising details of government websites
and hotlines (e.g. Section 14 of this guide,
‘Useful Resources’)
phone and email contacts at home

UNFAMILIAR WORK AND HIGHER WORKLOADS
Employees may need to be reassigned to priority
tasks that are unfamiliar to them. These employees
may be particularly susceptible to injury while
adjusting to the new work, particularly psychological
injury and body stressing injury (for example, manual
handling sprain/strain and occupational overuse
injury).
Control measures for these risks could include:

(08) 6241 6100 | necawa@necawa.asn.au
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•
•
•

close supervision, support & training
consultation with affected employees
clear performance expectations

INCORPORATE OSH RISK CONTROL
MEASURES INTO A BUSINESS CONTINUITY PLAN

The normalising process may involve re-tasking
employees to priority areas. Skills, training needs
and workloads should be considered and consulted
on before employees are moved to new work.

WORKPLACE HEALTH AND SAFETY
RECOMMENDED RESOURCES

The identified risks and control measures should be
incorporated into your organisation’s business
continuity plan. This will ensure OSH measures are
Safe Work Australia - information for workplaces
reviewed along with other parts of the plan and their https://www.safeworkaustralia.gov.au/covid-19implementation is coordinated with other pandemic information-workplaces
management measures.

REVIEW AND EVALUATE CONTROL MEASURES
OSH risk control measures should be regularly
reviewed and updated as required. A good way to do
this is to practice, test and evaluate intervention
measures during the preparation phase. For
example,prior to a pandemic situation, practice
social distancing measures and evaluate
implementation.
If practical exercises and scenarios are used to test
elements of pandemic preparedness, efforts should
be made to include testing and evaluating of OSH
measures.

MANAGE THE RECOVERY PHASE OF A PANDEMIC

WA Government Department of Health website
https://healthywa.wa.gov.au/Articles/A_E/
Coronavirus
Australian Government Department of Health
website
https://www.health.gov.au/news/health-alerts/
novel-coronavirus-2019-ncov-health-alert
World Health Organisation website
https://www.who.int/emergencies/diseases/
novel-coronavirus-2019

Coronavirus (COVID-19)
Updates
What you need to know

Recovery should be a planned process to normalise
work activities. As the pandemic subsides, the
local risk control measures should be progressively
suspended on a schedule compatible with the
suspension of the broader public health measures.
A smooth transition will depend on effective
communications with employees both in
the workplace and those at home waiting to
recommence normal work arrangements.
It is likely some employees will suffer psychological
consequences and access to work-based
counselling and support services should be
available. Employees who are affected by the
death of friends or family will need support. At
work, counselling may be appropriate where work
colleagues have died.

SAFETY TEMPLATES AND CHECKLISTS
AVAILABLE ON THE NECA WA MEMBER AREA
WHS COVID-19 Policy Template
Toolbox Talk - COVID-19 Protocols
Working From Home Self Assessment
Checklist

LEARN MORE

Work Instruction COVID-19
NECA WA CORONAVIRUS UPDATES
https://bit.ly/39oOLZz
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03. MENTAL
HEALTH

The mental health of members and their employees is a priority for us at NECA WA. During this uncertain
time, it’s important to look after each other.

BEYOND BLUE

BLACK DOG INSTITUTE

Beyond Blue offer a number of immediate support
options to those who need it. There is a phone
service, chat service and email service available. All
are staffed by trained Mental Health Professionals.

The Black Dog Institute has created an Online
Clinic that takes individuals through a series of
clinical assessments for common mental health
concerns. After the online assessment you receive
a free personalised report with suggested support
services, as well as free or low-cost resources for
you to access and forward to your family or General
Practitioner.

Get immediate support https://www.beyondblue.
org.au/get-support/get-immediate-support

Beyond Blue has published a dedicated ‘Coping with
the Coronavirus’ thread in their online forum. A safe, Visit the Online Clinic https://onlineclinic.
understanding place to share how you are feeling
blackdoginstitute.org.au/
about the virus outbreak and to offer support to
others. The thread is available at bb.org.au/39L2pHu
For practical tips and advice about managing
feelings of uncertainty, stress and anxiety
associated with the coronavirus outbreak, plus links
to several reliable information sources, visit
bb.org.au/33ekUla
If you are feeling distressed or overwhelmed call
Beyond Blue at any time on 1300 22 46 36.

LIFELINE

MENTAL HEALTH CARE PLAN

A Mental Health Care Plan is provided by a General
Practitioner who will assess whether you have a
disorder that would benefit from a mental health
treatment plan.
The plan entitles an individual to Medicare rebates
for up to 10 individual and 10 group appointments
within a year, with some allied mental health
services. For more information, visit https://www.
healthdirect.gov.au/mental-health-care-plan

Lifeline has created a specific COVID-19 resource
with some mental health and wellbeing tips to
continue looking after ourselves and each other
during these difficult times. Visit
https://bit.ly/2UTtMc5.
Phone 13 11 14 (available 24 hours / 7 days).

Copyright © 2020 NECA WA | Published 15 April 2020
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04. TIPS FOR
MANAGING THE
ISOLATION BLUES
During times of crisis and times
breakfast – whatever you would
where we are isolated, our mental normally do. This will set you up for
health needs to be at the top of its success when working from home.
game.
TAKE YOUR BREAKS!
Take this opportunity to slow
Make sure you are taking your
down, be present and invest in
lunch break, as the brain needs
your wellbeing (and embrace
time to recharge. Stretch breaks
not being stuck in the morning
are also key.
traffic!).
CONNECT WITH YOUR COLLEAGUES
Here are some tips to assist with Stay connected! Chat via phone or
isolation or “social distancing”:
online software platforms.

WHEN WORKING FROM HOME

OUTSIDE OF WORK HOURS

SET UP A STRUCTURE
Start your day as you normally
would. Make the bed, have a
shower, get dressed, have

EMBRACE YOUR HOBBIES
Take the opportunity to dive into
your hobbies with your whole heart
and mind.

BE KIND TO OTHERS (AND
YOURSELF)
Be generous to others - giving to
others in times of need not only
helps the recipient, it enhances
your wellbeing too. Is there a way
to help others around you?
ESTABLISH SELF-CARE PRACTICES
Exercise, stretching, listen to
music, reading, playing games.
EAT THE RAINBOW
Try and stay away from the fast
foods and oven/microwave meals.
Add foods that promote a healthy
immune system and aid mental
clarity - fruits, vegetables, whole
grains, plus plenty of water!
SOAK UP THE SUN
Get outside and breathe some
fresh air, get some sunshine on
your face and look at the trees,
birds etc.
CREATE JOY AND PLEASURE
Call a friend or family member, try
some breathing exercises, play a
game with the family or on your
phone – shift your focus!
PRACTICE MINDFULNESS
Stay in the moment and let go
of fear or worry about the future
or what you feel you SHOULD be
doing.
(08) 6241 6100 | necawa@necawa.asn.au
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05. EMPLOYER
OBLIGATIONS
PAYMENT AND LEAVE ENTITLEMENTS
There are a number of entitlements that an
employee may access for time off required as a
result of the COVID-19 outbreak, including:
1.

Paid personal (sick) leave/ carer’s leave

2.

Annual Leave

3.

Long Service Leave

4.

Rostered Days Off (RDOs)

5.

Time off in Lieu of Overtime (TOIL)

6.

Paid Compassionate Leave

Given that this matter is not specifically addressed
in the legislation, the most appropriate leave type(s)
will not always be clear. Employers and employees
are encouraged to work together during this time to
find appropriate solutions.
WHAT DO I DO IF AN EMPLOYEE APPEARS TO BE
UNWELL AND IS SUFFERING FROM FLU LIKE SYMPTOMS
OR HAS CONTRACTED THE VIRUS?
Employees should follow the health advice of the
Australian Government at that time and anyone
who suspects they have contracted the virus
should seek urgent medical attention. In this case,
individuals are encouraged to contact their doctor to
seek advice on testing or request a general medical
examination.
If the employee has contracted the virus, they will be
entitled to use their personal (sick) leave during this
time. The employee may also access their personal
(sick) leave for an illness or injury unrelated to
COVID-19. In both cases, employees should provide

evidence to demonstrate that they are unfit for work,
in accordance with the Fair Work Act (Section 97)
and any internal policy.
When an employee wishes to continue working
and you believe they may be unfit to work, you may
request a clearance from a medical practitioner.
Employees should be paid as per normal for this time
and the employer should pay for any costs incurred
as a result of the request.
If the employee is cleared for work, you should allow
them to return or continue to pay the employee for
their ordinary hours.
If the employee is not cleared to return to work, they
will be paid from their personal (sick) leave balance
or default to unpaid leave when this has been
exhausted.
Employees may request the use of other leave
entitlements during this time such as Annual Leave,
Long Service Leave and RDOs.
WHAT IF AN EMPLOYEE IS REQUIRED TO SELF-ISOLATE
OR QUARANTINE?
An employee who is required to self-isolate or
quarantine will not be entitled to personal (sick)
leave, unless they are unfit for work during this time.
Evidence may be required (as above) to access this
leave type during an isolation period.
If an employee is fit to work, however must remain at
home, employers are encouraged to first consider
a working from home arrangement. Where this type
of arrangement is not possible, the employee may
request use of their accrued leave entitlements and

(08) 6241 6100 | necawa@necawa.asn.au
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the employer should reasonably consider this.

WHAT ABOUT CASUAL EMPLOYEES OR INDEPENDENT
CONTRACTORS?

Note: there will be some cases where regular
payment will be required during an isolation period, Refer to Section 06 Contractual Obligations on page
such as when an employee is sent by their employer 14.
to perform work in a known high-risk country and is
required to self-isolate on return.
WHAT IF I DIRECT AN EMPLOYEE NOT TO ATTEND WORK
HOWEVER THE EMPLOYEE HAS NOT CONTRACTED THE
WHAT IF AN INDIVIDUAL EMPLOYEE’S FAMILY MEMBER VIRUS AND BUSINESS OPERATIONS CONTINUE?
HAS CONTRACTED THE VIRUS?
In this case, employees are entitled to be paid for
If an employee needs to look after a family member
their ordinary hours of work in accordance with the
or a member of their household who is sick with the Fair Work Act. Employers may consider if they are
virus, they are entitled to take paid Carer’s Leave.
able to stand employees down in the case that there
They would be paid from their Carer’s Leave balance is a directive to stop work issued by the Government.
until this entitlement is exhausted. After which, the For more information on this, refer to the information
employer and employee may consider the use of
on stand down provisions in Section 7 on page 16.
Annual Leave, RDOs or Long Service Leave, where
possible and will default to unpaid Personal (sick)
WHAT IF AN EMPLOYEE WISHES TO STAY HOME AS A
Leave where all other avenues are exhausted.
PRECAUTION?
Under the Fair Work Act, full-time and part-time
employees are entitled to 10 days of Personal Leave
per year, this includes paid Carer’s Leave. Employees
may take unpaid Carer’s Leave where they do not
have paid leave available. Employees should provide
evidence to demonstrate that they are unfit for work
in accordance with the Fair Work Act (Section 97)
and any internal policy.

An employee who is fit for work (and has not been
stood down as a result of a Government directive)
however wishes to remain at home, may request a
flexible working arrangement such as working from
home. Employers should reasonably consider these
requests.
If the employee is unable to work from home, they
may request the use of an accrued entitlement such
as Annual Leave.
WHERE CAN I FIND MORE INFORMATION ON LEAVE AND
ENTITLEMENTS?
Fair Work Ombudsman:
https://bit.ly/2vBCPWL
Provides information on employee entitlements
during this time, including leave, payments, stand
down and termination.
Department of Health
https://bit.ly/2WuTvtS
For the latest information on COVID-19, including
requirements and conditions for isolation and
quarantine periods and when testing should be
sought.
Safe Work Australia
https://bit.ly/2J3ltoC
Guidance for employers on health and safety
obligations in the workplace.

(08) 6241 6100 | necawa@necawa.asn.au
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06. CONTRACTUAL
OBLIGATIONS
HOW DO I MEET CURRENT BUSINESS CONTRACT
OBLIGATIONS IF EMPLOYEES ARE QUARANTINED AND
NOT ABLE TO COME TO WORK?
Typically a force majeure provision will relieve an
affected party that is prevented or delayed from
performing its contractual obligations due to an
event that is not within its reasonable control, where
the affected party is not reasonably able to prevent
or overcome the event. To determine if COVID-19
constitutes a force majeure, it will depend on the
contract terms and the circumstances.
If a party is prevented or delayed from performing
contractual obligations due to COVID-19, the
company should analyse their contractual
obligations to ascertain whether they can:
•
•
•

suspend performance;
seek to vary the terms of the contract; or
terminate the contract entirely.

In absence of a force majeure provision, or if the
definition excludes a pandemic, a business should
review other provisions of the contract, such as any
termination for convenience or variation provisions.
At its most extreme, a party may argue that the
contract is frustrated altogether and the parties
discharged from their contractual obligations.

•

be known) about the risk to employees, as
well as review infection controls such as 		
good hygiene and social distancing 		
to ascertain if they remain effective.
Ensure employer-mandated isolation or 		
stand down decisions are based on 		
reasonable safety concerns, directions 		
from the Health Department or 			
genuine business requirements and are not
based on discriminatory or unlawful 		
reasons, which could expose the company
to risks of adverse action or discrimination
claims.

WHAT HAPPENS WITH CASUAL EMPLOYEES AND
INDEPENDENT CONTRACTORS?
Under the National Employment Standards, casual
employees do not have paid sick or carer’s leave
entitlements and are usually not entitled to be paid
when they do not work (for example, if they miss
a shift because they are sick due to coronavirus
or because they are otherwise required to selfisolate). Casual employees are paid a casual loading
instead of paid leave entitlements. Employers
should also consider their obligations under any
applicable enterprise agreement, Award,employees’
employment contracts or workplace policies.

Independent contractors are not employees and do
Much will depend upon the particular circumstances not have paid leave entitlements under the Fair Work
Act.
but employers should make efforts to minimise the
impact of COVID-19 on their businesses:
More information:
•
Casual employees https://bit.ly/2Ws1AQ9
•
Closely monitor the Department of 		
Health website for updates on COVID-19 		
•
Independent contractors
and follow all directions from government.
https://bit.ly/2wfi5ED
Do risk assessments to ensure what is
known (or what reasonably ought to
Disclaimer: This information is a guide only and is not legal advice. For more information on legislative or contractual obligations, call
NECA (WA) Legal Pty Ltd on (08) 6241 6129 or email necalegalwa@necawa.asn.au.
(08) 6241 6100 | necawa@necawa.asn.au
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IMPORTANT CONTRACTUAL ISSUES TO BE
AWARE OF DURING COVID-19

EXTENSION OF TIME CLAIMS

A site shutdown caused by the Coronavirus
pandemic may allow you to claim an Extension of
Time (EOT). A change in legislation restricting work
The impact of the COVID-19 pandemic can have
severe financial consequences if your construction methods (i.e. social distancing on site) may be
grounds for claiming an EOT or variation. Delayed
contract risks are not properly managed.
supply of material caused as a result of the
Liquidated damages, increases in the price of labour Coronavirus pandemic may also be a Force Majeure
event under your contract, allowing you to claim an
(due to inefficiencies caused by social distancing
extension of time. These all depend on the terms of
and now having to work 7 days a week in some
cases), increased costs for materials or equipment your contract.
used or ordered (for example, in some cases cabling
We ask NECA members to ensure that any claims for
prices have increased by over 20% in a month) for
EOTs, delay damages, disruption costs and costs of
incorporation in or associated with the project are
some of the major reasons for future and/or current suspending works (if the contract provides for these)
are made within the strict timeframes provided by
cost overruns.
the contract and made in the proper form. Failure to
make any EOT claims or claims for additional costs
LIQUIDATED DAMAGES EXPOSURE
incurred in a timely manner may result in you being
barred from making such claims at a later stage.
The majority of construction contracts
have liquidated damages clauses exposing
subcontractors to substantial damages, calculated
on a daily rate, should construction projects not be
completed by the date for practical completion.

READ YOUR CONTRACTS AND GET ADVICE

NECA (WA) Legal are available to assist you in putting
together EOT claims, which in respect of some
contracts may include you claiming costs due to a
In the current Coronavirus pandemic environment,
contractor’s exposure to liquidated damages may be site being closed down through no fault of your own.
affected by suspension of works or parts of the site
being shut down, productivity and progression of the Disclaimer: this is general advice only and should
works may also be diminished due to inefficiencies you have any issues which require legal advice,
contact NECA (WA) Legal for advice relating your
caused by social distancing or stringent OSH
specific circumstances and contractual provisions.
requirements further delaying projects.
**DO NOT WALK OFF SITE BEFORE GETTING PROPER
LEGAL ADVICE**

CONTACTING NECA (WA) LEGAL

NECA (WA) Legal will be able to assist you with
questions relating to the above. Should you
NECA has received numerous enquiries from
members on the verge of walking off site because of require contracts to be reviewed, amended or new
compounding Coronavirus pandemic issues making clauses drafted to protect you in this changing
environment, NECA’s experienced solicitors (at
site conditions untenable. Walking off site may
subsidised legal rates for NECA members only) can
expose you to substantial liquidated damages and
provide cost-effective legal services to you, which
significant damages for breach of contract. Some
may substantially reduce your risk profile within the
contracts even make provision for the Principal/
contractual chain during these uncertain times.
Builder to claim general damages over and above
liquidated damages.
NECA (WA) Legal
(08) 6241 6129
Should you be faced with such a drastic situation,
necalegalwa@necawa.asn.au
before acting, contact NECA (WA) Legal on
(08) 6241 6129 to obtain legal advice.

(08) 6241 6100 | necawa@necawa.asn.au

15

07. BUSINESS
SHUT DOWN
While there are still many uncertainties around the
length of lock down periods and business closure, it
is clear that in many cases businesses will be forced
to close temporarily in an effort (by the Government)
to ease the long-term impacts of the COVID-19
outbreak.
The full impact of the outbreak is not yet known,
however the messaging from the Australian
Government has been clear in that contractors
within the construction industry should continue to
operate, unless directed otherwise.
In some cases, businesses will be forced to shut
down, whether by way of Government directive or
due to lack of supplies that make it impossible for

operations to continue. NECA is engaging with the
Government and the construction industry to ensure
sites remain open whilst it is safe to do so, and to
support electrical industry jobs and businesses in
the current COVID-19 crisis.
NECA is also developing a set of economic
proposals for government stimulus to support
the contracting industry and the wider business
community. Potential measures being considered
by NECA include government investment to expedite
electrical repair and maintenance, energy efficiency
upgrades, especially in government buildings that
are unoccupied or have limited occupancy. Refer
to Section 14 - Advocacy on page 31 for more
information.

STAND DOWN UNDER THE FAIR WORK ACT
Under the Fair Work Act, employers may lawfully stand down employees without pay during a period in
which employees cannot be “usefully employed” because of a stoppage of work for any cause for which
the employer cannot reasonably be held responsible. Section 524 of the Fair Work Act 2009 (Cth) (FW Act)
provides as follows:
Section 524 of the Fair Work Act 2009 (Cth) (FW Act) provides as follows:
1.

An employer may, under this subsection, stand down an employee during a period in which the
employee cannot be usefully employed because of one of the following circumstances:
a.

industrial action (other than industrial action organised or engaged in by the employer);

b.

a breakdown of machinery or equipment, if the employer cannot reasonably be held responsible
for the breakdown;

c.

a stoppage of work for any cause for which the employer cannot be held responsible.

....
3.

If an employer stands down an employee during a period under subsection (1) the employer is not
required to make payments to the employee for that period.
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In summary, an employee can only be stood down without pay if they cannot be usefully employed
because of a stoppage of work (in the case of COVID-19), due to any cause for which the employer cannot
reasonably be held responsible for. Employers should allow employees, during a stand down period, to use
accrued Annual Leave, RDOs or Long Service Leave entitlements (if applicable). Further, employees will
continue to accrue leave entitlements as usual.
An employer’s decision to stand down employees should be treated cautiously, and employers should seek
specific advice about their specific circumstances. For a stand down to occur, the employer must be able
to show the following:
1.

There is a stoppage of work;

2.

The employees to be stood down cannot usefully be employed (which is not limited to the work the
employee usually performs); and

3.

The cause of the stoppage must also be the one that the employer cannot be reasonably 		
responsible for.

It should be noted that employers cannot stand down employees simply due to a lack of work or a
deterioration of business conditions. Further, an employee cannot be stood down because they have
contracted COVID-19, but rather should be paid under the relevant employee’s Personal (sick) Leave
entitlements (if any).
Examples for which an employee may be stood down include but are not limited to:
1.

If there is an enforceable government order or direction requiring the business to close (thereby
resulting in no work at all for the employees to do); or

2.

If there was a stoppage of work due to lack of supply for which the employer cannot be held 		
responsible.

It should be noted that enterprise agreements and employment contracts can have different or extra rules
(including employee consultation and notice requirements) about when an employer can stand down an
employee without pay. Members are encouraged to review these industrial instruments prior to standing
down any employees.

KEY CONSIDERATIONS RELATING TO A STAND DOWN PERIOD
•
•

•

•
•

It is highly important that care is taken when interpreting the application of this provision for 		
individual businesses and the circumstances of their stand down.
Modern Awards and Enterprise Bargaining Agreements must be reviewed carefully as they may
(and in most cases do) impose additional payment, notice and consultation requirements on 		
employers relating to a stand down.
It is also important to note that it is generally a requirement to look to first transfer labour to an
alternate site or location prior to standing employees down without payment. An Enterprise 		
Agreement may include a clause relating directly to this e.g. ‘Transfer of Labour’ or ‘Stand Down
Procedure’.
An employee continues to accrue their leave entitlements during a stand down period.
Businesses should offer employees use of Annual Leave and other entitlements during this time.
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FREQUENTLY ASKED QUESTIONS
WHAT IF A BUSINESS OR SITE SHUTS DOWN DUE TO
SAFETY CONCERNS AND NO ALTERNATE WORK IS
AVAILABLE?
An employer may be required to stand down
employees in accordance with section 524 of the
Fair Work Act. While payment would not regularly be
required during this time, employers are encouraged
to offer use of Annual Leave, RDOs, Long Service
Leave and other accrued entitlements, where
available.
It is suggested that if this approach is adopted,
employers clearly communicate that an unpaid
stand down is occurring and offer use of Annual
Leave, RDOs or Long Service Leave, where possible.
CAN I STAND EMPLOYEES DOWN IF A BUSINESS
CONTRACT HAS BEEN SUSPENDED OR CANCELLED
DUE TO COVID-19 AND I DON’T HAVE OTHER WORK
AVAILABLE?
Employers must comply with contractual and
statutory minimums, such as the Fair Work Act,
Modern Awards, enterprise agreements, state
legislation and employment contracts. However,
the Fair Work Act (and some enterprise agreements
and employment contracts) includes an ability to
stand employees down and cease making payments
if there is a stoppage of work for a cause for which
the employer cannot reasonably be held responsible
(Section 524).
We recommend employers act with compassion and
discuss options such as allowing employees to draw
on Annual or Long Service Leave, working from home,
switching to part-time work, split shifts or taking
leave in advance by agreement, before directing
them to take leave without pay.
Please note that employees cannot be stood
down indefinitely and if it is clear that a position
has become redundant, the employer is obliged
to comply with legislative, Award and contractual
obligations in relation to redundancy.
WHAT IF THE GOVERNMENT ISSUES ORDERS OR
ADVICE TO CLOSE ALL BUSINESSES EXCEPT FOOD
AND PHARMACIES?
This should stop the pipeline of work but you still
need to consider whether the employees can be

usefully employed, working from home etc. You
can ask employees to take Annual Leave and if it is
exhausted before the Government shutdown ends,
you are left with no choice other than to implement a
stand down without pay.
WHAT IF YOUR BUSINESS IS UNABLE TO OBTAIN
ESSENTIAL PARTS SUCH AS CABLING?
Explore whether your employees can be usefully
employed on other jobs. If they cannot, you can
provide employees with a properly drafted letter
implementing the stand down.
This would be a proper basis to implement a stand
down without pay for the remaining employees.
WHAT IS THE EMPLOYER’S OBLIGATION TO
APPRENTICES WHOSE TAFE (RTO) BLOCK FALLS IN THE
SHUT DOWN PERIOD?
If the TAFEs and RTOs have shut down and the
employer is still working, the expectation is that the
apprentice will be working instead of attending their
scheduled training.
The College of Electrical Training (CET) is currently
working on ways they can deliver some of their
training remotely, however not all modules and
courses lend themselves to be delivered in this
fashion as there are practical elements that need to
be delivered. Contact CET on (08) 9233 5000 for more
information.

Coronavirus (COVID-19)
Updates
What you need to know

NECA (WA) LEGAL UPDATES AVAILABLE ON
THE NECA WA MEMBER AREA
COVID-19 Standing Employees Down
COVID-19 A Short Guide for Employers

LEARN MORE

Important changes to the Clerks Private Sector Award
NECA WA CORONAVIRUS UPDATES
https://bit.ly/39oOLZz

(08) 6241 6100 | necawa@necawa.asn.au

18

08. CHANGING
OR SCALING DOWN
YOUR BUSINESS
To reduce the impact of COVID-19 on businesses and This may include altering or staggering work times to
ensure that the Government health and safety social
to ensure business continuity, employers may now
distancing practices are adhered to.
be considering varying operations to some degree.
In an attempt to mitigate the adverse effects of
a downturn in work resulting from the outbreak,
businesses may consider the following contingency
strategies.

In some cases, a reduction in hours may also be
required to ensure that available work is spread out
among employees.

It is important to note that employers must adhere
to the terms of the applicable industrial instrument
(e.g. enterprise agreement or Award) prior to
Employers and employees should work together
implementing changes to hours of work. It is integral
to make arrangements for employees to access
that employers are consulting with staff to find
accrued leave entitlements, where possible. This will
suitable solutions to limit the impact both on the
be especially important in the event that employees
business and individuals. Enterprise agreements
are stood down.
and Awards include specific requirements when it
comes to notice and consultation relating to change
Employees may be able to access the following
of hours of work.
leave types.

FLEXIBLE LEAVE OPTIONS

1.
2.
3.
4.
5.
6.

Paid Personal/Sick Leave/Carer’s Leave;
Annual Leave;
Long Service Leave
Accrued Rostered Days Off (RDOs)
Accrued time off in lieu of overtime (TOIL)
Agreed unpaid leave

Employers may consider extending annual leave
payment periods by allowing employees to take any
accrued annual leave at half pay.

VARYING HOURS OF WORK

To reduce the risk of exposure to the virus and
ensure the health and safety of employees and
customers, employers may look to vary employee
hours of work.

It is advised that businesses seek advice prior to
making these changes.
The Fair Work Commission have released a
Determination to amend the Clerks - Private Sector
Award 2010. A summary of those changes are as
follows:
•
•
•

•

Part-time and casual employees minimum shift
is 2 consecutive hours.
Employees to perform all duties within their skill
and competency.
The spread of ordinary hours is 6am to 11pm
Mon-Fri and 7am-12:30pm Saturday for
employees working from home by agreement.
Both parties may agree to work at a reduced
temporary FTE.
(08) 6241 6100 | necawa@necawa.asn.au
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•
•

•
•
•
•

•

If 75% or more employees agree to reduce hours
on a temporary arrangement.
An employer and individual employee may agree
in writing to reduce hours or move temporarily
from full-time to part-time.
Employer to accept reasonable requests for
secondary employment.
Employer to consider all reasonable employee
requests for training and development.
Take up twice as much annual leave at a
proportionately reduced rate.
Employer may direct staff to take leave with
one week’s notice but must not result in an
employee having less than 2 weeks leave
remaining.
Employer may close-down operations by giving
1 weeks’ notice and employees to be allowed
to use accrued leave or, if insufficient, unpaid
leave.

REDUNDANCIES
While businesses are strongly encouraged to avoid
redundancies where possible, in some cases this
may not be possible. Employers may need to reduce
the size of their workforce resulting in certain roles
being made redundant.

•

employment for the employee; or
The employer cannot afford the full redundancy
payment.

We strongly encourage businesses to seek further
advice prior to making employee(s) redundant.

FREQUENTLY ASKED QUESTIONS
WHAT IF THERE IS A NATIONAL LOCK-DOWN AND
THE DEFINITION OF NON-ESSENTIAL SERVICES
IS BROADENED TO INCLUDE CONSTRUCTION AND
ELECTRICAL SERVICES? SHOULD I MAKE EMPLOYEES
REDUNDANT?
As at 31 March 2020, NECA understands from both
a Federal and WA State Government’s point of
view, that offices, construction sites and the like
will continue to operate for the time being as an
essential service (this may change at any time).
If this is to change and in turn your business
must stop operating, you may look to stand down
employees in accordance with section 524 of the
Fair Work Act. Please refer to Section 06 Business
Shut Down on page 16 for more information.

Implementation of a stand down will ease some of
the financial burden on the business during this
Before a business can make employees redundant it
challenging time and ensure that employees remain
is first crucial to consider:
employed. Employees may be able to seek financial
•
Whether there are any redeployment 		
assistance from the Government or via an industry
options
severance fund during this time.
•
The requirement for consultation within 		
the applicable industrial instrument 		 WHAT IF I NEED TO LET GO OF EMPLOYEES OR REDUCE
(enterprise agreement or Award).
THEIR HOURS?
Employers are obligated to make severance
At this stage the Australian Government is advising
payments in accordance with the Fair Work Act, with employers to keep operating, where possible.
an exception for small business employers (under 15
Employees).
In some cases, redundancy may be required
however we encourage employers to consider all
The amount of redundancy pay the employee
other options prior to making employees redundant,
receives is based on their continuous service with
including;
their employer. Continuous service is the length of
time they are employed by the business and doesn’t
•
Transferring labour where possible;
include unpaid leave. This entitlement ranges from 4
•
Paid and unpaid leave;
to 16 weeks pay.
•
Reduction in working hours (e.g. part time).
Employers may request to reduce the severance
If you believe you may need to terminate employees,
payment amount via the Fair Work Commission (FWC)
please contact NECA for further advice via email at
if:
necalegalwa@necawa.asn.au.
• The employer finds other acceptable
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09. FEDERAL
GOVERNMENT
ASSISTANCE
NATIONAL STIMULUS PACKAGE
(ANNOUNCED ON 12 MARCH 2020)
The Federal Government announced a $17.6 billion
stimulus package designed to counter the negative
economic impacts to business, jobs and the
community arising from the coronavirus pandemic.
The Government measures are intended to support
small and medium business, deliver cash flow
assistance for small and medium-sized businesses
and enable financial assistance for regions severely
affected by the coronavirus.

$50 million). This mechanism would be 		
effective immediately and until 30 		
June 2020.
•

BACKING BUSINESS INVESTMENT
Introduction of a time limited 15-month 		
investment incentive to support business 		
investment and economic growth over the
short term, by accelerating depreciation 		
deductions. Businesses with a turnover of
less than $500 million will be able to deduct
50% of the cost of an eligible asset on 		
installation, with existing depreciation rules
applying to the balance of the asset’s cost.
This mechanism would be effective 		
immediately and until 30 June 2021.

•

CASH FLOW FOR EMPLOYERS
The ‘Boosting Cash Flow for Employers’ 		
measure will provide up to $25,000 back 		
to small and medium-sized 			
businesses, with a minimum 			
payment of $2,000 for eligible businesses.
The payment will provide cash flow support
to businesses with a turnover of less than
$50 million that employ staff. Businesses 		
will receive payments of 50% of their 		
Business Activity Statements (BAS) 		
or Installment Activity Statement from 28 		
April with refunds to then be paid within 14

STATUS
The Stimulus Package was announced by the
Prime Minister on 12 March 2020. It is required to
be passed by Parliament before any funding will be
made available. This entire proposal was expected
to be tabled during the Parliamentary Sitting Week
commencing 23 March 2020.
Members should treat all Federal measures as
proposed measures until they become law.

CURRENT PROPOSED MEASURES
•

INCREASING THE INSTANT ASSET WRITE-OFF
Increasing the instant asset write-off 		
threshold from $30,000 to $150,000, and 		
expanding access to include 			
businesses with aggregated annual 		
turnover of less than $500 million (up from
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days. The payment will be tax free. This 		
measure is intended to cover amounts 		
withheld between 1 January and 30 June
2020.
•
SUPPORTING APPRENTICES
Eligible employers can apply for a wage
subsidy of 50% of the apprentice’s or
trainee’s wage for up to 9 months
from 1 January 2020 to 30 September 2020.
Where a small business is not able to retain
an apprentice, the subsidy will be available
to a new employer that employs that
apprentice.
Employers can register for the subsidy from
2 April 2020. Final claims for payment must
be lodged by 31 December 2020.
If you are a small business who hosts
an apprentice through Electrical Group
Training, EGT will claim the subsidy on your
behalf and pass the entire amount of the
subsidy back to you.
Please refer to the article below ‘50%
Wage subsidy for apprentices’ for further
application details.

For more information visit the Australian
Apprenticeships website
https://bit.ly/33A0Ud1
For more information visit the Department
of Education, Skills and Employment 			
website www.dese.gov.au
•

ASSISTANCE FOR SEVERELY AFFECTED
REGIONS
Assistance to sectors, regions and
communities that have been
disproportionately affected by the
economic impacts of the Coronavirus,
including those heavily reliant on industries
such as tourism, agriculture and education.
This will include additional assistance to
help businesses identify alternative export
markets or supply chains.

A second round of stimulus funding is currently
being considered by Government and will be reported
on as information becomes available.
For more information view the Australian
Government’s Economic Response to Coronavirus:
here www.treasury.gov.au/coronavirus

50% WAGE SUBSIDY FOR APPRENTICES
As of 2 April 2020, electrical contractors with less
than 20 staff are able to register for access to a
50% wage subsidy for apprentices working in their
business.

HOW DO I REGISTER? EGT VS DIRECT INDENTURE

Our partner The Apprenticeship Community can
assist you with assessing your eligibility, registering
your application, and processing the payments.

Businesses with under 20 staff hosting an
apprentice through EGT do not have to register for
For direct indentured apprentices, all of the logistics
the subsidy, EGT will register for you. EGT will then
of this program will be managed by organisations
claim the subsidy on your behalf and pass the entire such as The Apprenticeship Community.
amount of the subsidy back to you.

GET IN TOUCH WITH THE APPRENTICESHIP COMMUNITY
If your business has direct indentured apprentices,
you can register for the subsidy access via The
Apprenticeship Community as per the following.

To see if you’re eligible for the subsidy, please
contact Jade Ackroyd from the Apprenticeship
Community on (08) 6165 3371 or
jade.ackroyd@apprenticeshipcommunity.com.au.
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BORDER RESTRICTIONS
(ANNOUNCED ON 20 MARCH 2020)

OVERVIEW

STATUS

Australia is closing its borders to all non-citizens
and non-residents. The Government is advising all
Australian not to travel overseas at this time.

The entry ban took effect from 9:00pm AEDT, 20
March 2020, with exemptions only for Australian
citizens, permanent residents and their immediate
family, including spouses, legal guardians and
dependents.

The Government is advising that Australians
currently overseas return as soon as possible by
commercial means. New Zealand citizens who live in
Australia as Australian residents are also exempt,
as are New Zealanders transiting to New Zealand.
Exemptions for Pacific Islanders transiting to their
home countries will continue to apply.
Australian citizens and permanent residents
and those exempt from our entry restrictions will
continue to be subject to a strict 14 days selfisolation.

The Government is in discussions with airlines
about the continuance of some international flights
for the purpose of bringing Australians home and
continuing the movement of goods and freight.
For more information visit the Department of Foreign
Affairs and Trade website https://www.dfat.gov.au/
For more information visit the Smart Traveller
website: https://www.smartraveller.gov.au/newsand-updates/coronavirus-COVID-19

FEDERAL GOVERNMENT (SMALL LENDERS), RESERVE BANK OF AUSTRALIA AND
AUSTRALIAN BANKING ASSOCIATION INITIATIVES
(ANNOUNCED ON 19 AND 20 MARCH 2020)

OVERVIEW

•

The coronavirus outbreak is having a major impact
on our economy and the broader market. Financial
market volatility is very high. Equity prices have
experienced large declines. Government bond yields
have declined to an historic low. There are a number
of initiatives being undertaken:
The Reserve Bank of Australia (RBA) has announced
a $90 billion package to support the Australian
economy during this period for existing borrowings:
•

•

•
•

A reduction in the cash rate target to 0.25 		
per cent (this is the lowest-ever level
bringing the interest rates on home loans 		
and savings accounts);
A target for the yield on 3-year Australian 		
Government bonds of around 0.25 per cent
(this will mean cheaper borrowing for the 		
banks and for Australians);

Term funding facility for the banking system
with support for business credit, especially
for small and medium-sized businesses 		
(this will mean the RBA will provide at least
$90 billion at 0.25 per cent over the next 		
three years to banks so they can lend 		
cash to small and medium sized 			
businesses).

The Australian Government will invest up to $15
billion to enable small lenders to continue to
support Australian small business through the
Australian Office of Financial Management (AOFM).
The Government’s actions will enable customers of
smaller lenders to continue to access affordable
credit.

STATUS
The proposed Australian Government initiatives were
introduced in the week commencing 23 March 2020.
The AOFM is expected to be able to begin investing
by April. The RBA initiatives are being finalised.
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$66 BILLION FEDERAL STIMULUS PACKAGE
(ANNOUNCED ON 22 MARCH 2020)
personal liability when the company is trading
while insolvent. Given the many health-related
restrictions being put in place to reduce the impact
of the coronavirus, it will not be possible for many
companies to comply with their full obligations
under the corporations act (for example, holding
general meetings in person).

FOR THOSE WHO HAVE LOST THEIR JOB

Prime Minister Scott Morrison and Treasurer Josh
Frydenberg unveiled a second, $66 billion federal
stimulus package. This is on top of the $17.6Bn
packaged announced on 12 of March. The second
stimulus package provides additional assistance
both to businesses, as well as to individuals.

Casuals, self-employed and other employees who
have lost their job due to the COVID-19 crisis will
be eligible for a new, time-limited supplement paid
at $550 a fortnight for the next six months. The
coronavirus supplement payment will not be asset
tested and the waiting period for processing will be
waived.

TAX FREE EARLY ACCESS TO SUPERANNUATION

From April, those affected by COVID-19 will gain
access to that superannuation, capped at $10,000
this financial year and a further $10,000 next
financial year. These withdrawals will be tax-free
and available to those who are eligible for the
Small and medium businesses and not-for-profits
coronavirus supplement as well as sole traders who
will receive a full rebate on income tax with holdings,
have seen their hours of work or income fall by 20
worth up to $100,000, and should amount to eligible
per cent or more, as a result of the coronavirus.
businesses assistance of at least $20,000 (up to
a possible $100,000), which will be ten times the
amount announced in the first stimulus. This is
expected to cost the government $25.2 billion.
The JobSeeker allowance will be doubled through a
This payment will be automatically paid through the $550 supplement payment for the next six months,
tax system, largely over the next six months with
and the asset test will be waived for access to it
the first payment after 28 April. No new forms will
during the COVID-19 crisis. However, the income test
be required to be completed by small and medium- will still apply.
sized businesses in order to receive this.
Additionally, from July 13 everyone on income
On top of that, businesses will be able to borrow
support who is not eligible for the coronavirus
up to $250,000 unsecured with the government
supplement will get an extra $750 in cash; this
as guarantor, and won’t be required to make
would be on top of the $750 due to hit people’s
repayments for six months. This will not apply to
bank accounts from the end of March. This includes
refinancing though, as those existing loans receive those receiving the age pension, a carers allowance,
the six-month freeze on repayments under the plan family tax benefit and the Commonwealth senior
announced by the government recently.
card; a combined total of 5.2 million Australians.

FOR BUSINESSES

FOR INDIVIDUALS ON WELFARE

The government will also provide a temporary
6-month relief to directors of corporations for

NECA will share more information as further details
are released over the coming days and weeks.
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SME GUARANTEE SCHEME - SUPPORTING UP TO $40 BILLION OF LENDING TO SME
BUSINESSES
(ANNOUNCED ON 20 MARCH 2020)

OVERVIEW

•
•

Loans will be for up to three years, with an initial
six month repayment holiday.
Unsecured finance, meaning that borrowers will
not have to provide an asset as security for the
loan.

The Coronavirus SME Guarantee Scheme will provide
small and medium sized business with timely access
to working capital to help them get through the
Under the Scheme, the Government will support
impact of the coronavirus.
up to $40 billion of lending to SMEs, with the
The Government will provide eligible banks and non- Government guaranteeing 50% of new loans issued
by eligible lenders until 30 September 2020.
bank lenders with a guarantee for loans with the
following terms:
For more information visit the Australian Government
• SMEs, including sole traders, with a turnover of Treasury website:
https://treasury.gov.au/coronavirus/smeup to $50 million.
guarantee-scheme
• Maximum total size of loans of $250,000 per
borrower.
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“
NECA WA ARE HERE
FOR YOU IN THE
TOUGH TIMES
”
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JOBKEEPER PAYMENT & AMENDMENTS TO THE FAIR WORK ACT
(ANNOUNCED ON 30 MARCH 2020, UPDATED 14 APRIL 2020)
The Australian Parliament has passed the Federal
Government’s $130 billion JobKeeper Payment,
which will be available from May 2020.
This payment allows businesses impacted by
COVID-19 to access a subsidy from the Government
to continue paying their employees and thus
keep more Australians in jobs during the COVID-19
pandemic.

WHAT IS THE PURPOSE OF THESE CHANGES TO THE FAIR
WORK ACT?
The purpose of the changes to the Fair Work Act
2009 (Cth) (FW Act) is to assist employers, who
qualify for the JobKeeper Payment, in dealing with
the impact of COVID-19. It is important to note that
the amendments only apply to employers eligible
for the JobKeeper Payment. These are temporary
measures to assist employees in keeping jobs
during the economic downturn and work restrictions
as a result of the coronavirus pandemic.

WHO IS AN ELIGIBLE EMPLOYER?
Employers will be eligible for the payment if:
1.

2.

3.

Their business has turnover of less than
$1billion and their turnover has fallen by more
than 30% (of at least a month); or
Their business has a turnover of $1billion or
more and their turnover has fallen by more than
50% (of at least a month); and
The business is not subject to the Major Bank
Levy.

Statement will be used to establish that a business
has (or is likely) to face the relevant fall in turnover
in the relevant month or quarter (depending on the
reporting period). The turnover will be calculated as
it is for the GST purposes within the Business Activity
Statement (including all taxable supplies and all GST
free supplies but not input taxed supplies).
If the business was not in operation the year prior,
the Tax Commissioner will have discretion to seek
additional information and evidence of the fall in
turnover, in determining eligibility. The Australian
Tax Office (ATO) will provide applicants with further
information and guidance in this area.

WHO IS AN ELIGIBLE EMPLOYEE?
Eligible employers will receive the JobKeeper
Payment for each eligible employee that was on their
books on 1 March 2020 and continues to be engaged
by that employer (including full-time, part-time,
long-term casuals and stood down employees).
It should be noted that eligible employers who
have stood down their employees before the
commencement of the scheme will be able to
participate. Further, employees that are re-engaged
by a business that was their employer on 1 March
2020 will also be eligible.
To be eligible, an employee must be an Australian
citizen, the holder of a permanent visa, a Protected
Special Category Visa Holder, a non-protected
Special Category Visa Holder who has been residing
continually in Australia for 10 or more years, or a
Special Category (Subclass 444) Visa Holder.

Casual Employees
It should be noted that the percentage fall in
turnover is based on the corresponding period in the
prior year. This will be dependent on the businesses The Treasury has indicated that causal employees
are not eligible for the JobKeeper Payment unless
usual reporting period.
they are employed on a regular and systematic
basis and have been for a period longer than 12
months. The Treasury has further indicated that a
casual employee may still satisfy the condition if the
In order to receive payments under the JobKeeper
entity operating the business has recently changed
Payment, employers must first demonstrate that
or were transferred from another member of a
they meet the eligibility criteria and evidence the
corporate group within the last 12 months
relevant fall in turnover. The Business Activity

HOW TO DEMONSTRATE ELIGIBILITY
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Self Employed, Partnerships, Beneficiaries of Trust
and Directors or Shareholders
Whilst not legislated as yet, the Treasury has
advised that in the interim the following parties will
be eligible for the JobKeeper Payment if they meet
the requirements of the turnover tests:
1.
2.
3.
4.

Self-employed individuals;
One member of a partnership who is actively
engaged in the business;
One individual beneficiary of a trust; and
One company director or shareholder to be
nominated to benefit.

Please note that the rules in relation to eligibility
have not yet been released. The information
concerning eligibility to participate in the scheme
is based upon fact sheets and FAQs previously
provided by Treasury.

interest in participating in the JobKeeper subsidy
from 30 March 2020 by going to the ATO website
(https://www.ato.gov.au/Job-keeper-payment/).
Payments will be made directly to eligible employers,
who must then pass the payment down to the
eligible employees.
Tax obligations
Income tax will apply as normal on the eligible
employees’ wages, and will be paid on any
JobKeeper portion of the payment received by the
employee. In other words, the amount of $1,500
(i.e. the JobKeeper Payment) is a gross sum and
standard tax obligations apply.
Superannuation
Regular superannuation obligations will apply where
an eligible employee is paid more than $1,500 per
fortnight.

Note to WA employers: if you are a sole trader
or partnership and regulated by the WA State IR
For employees who are regularly paid less than
system, you may be eligible for the JobKeeper
Payment but the changes to the FW Act only apply to $1,500 per fortnight (prior to the JobKeeper
Payment), eligible employers will have the discretion
national system employers.
as to whether they pay superannuation on any
additional wages the employee will receive as a
result of the JobKeeper Payment.

WHAT IF I AM NOT AN ELIGIBLE EMPLOYER?

For all employers, including employers who are
not eligible in respect of the above, the Fair Work
Commission has also made changes to a wide
variety of Federal Modern Awards to include the
ability to take annual leave at half pay and unpaid
pandemic leave. Although, currently, the Electrical,
Electronic and Communications Contracting Award
2010 (MA000025) (Award), along with most awards in
the construction industry, have not been included in
this update.
NECA are also seeking to make amendments to the
Award that will assist members in navigating this
difficult period. Further updates will be provided on
this in due course.

WHAT ARE YOUR PAYMENT OBLIGATIONS AS AN
EMPLOYER?
The amendments to the FW Act have implemented
a minimum payment guarantee. This minimum
payment guarantee ensures that an eligible
employee is not receiving less than the greater of
the following (during any given fortnight):
a. The amount of the JobKeeper Payment payable to
the employee (i.e. $1,500); and
b. The amount payable to the employee for the
performance of work during that particular
fortnight.

HOW WILL PAYMENTS BE MADE?

As a result, if an eligible employee is earning less
than the JobKeeper Payment, the employee will still
The subsidy commenced on 30 March 2020, however be entitled to receive the full JobKeeper Payment.
the first payments will be received by eligible
If an employee is performing work in the fortnightly
employers in the first week of May. These payments period that is in excess of the JobKeeper Payment
will then continue to be paid by the ATO on a monthly amount, then they will need to be supplemented for
basis in arrears. The payments will be available until the additional hours worked.
27 September 2020. Businesses should register their
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Further changes implemented are the hourly rate of
pay guarantee, whereby the employer must ensure
that an eligible employees’ base rate of pay is not
reduced.

JOBKEEPER ENABLING STAND DOWN

a. Are within the employee’s skill and competency;
b. The employee has the necessary licence or
qualifications to carry out;
c. Are safe regarding the nature and spread of
COVID-19; and
d. Are within the scope of the employer’s business;

2. Location of the employee’s work:
The changes authorise an employer who qualifies
a. Including performing duties at a place different
for the JobKeeper Payment to provide a JobKeeper
from the employee’s normal place of work; or
enabling stand down direction to an employee
because the employee cannot be usefully employed b. Performing duties at a place that is suitable, so
long as:
for their normal days or hours of work as a result
of the COVID-19 pandemic or the governments
a. The place does not require the employee to
initiatives to slow the transmission of COVID-19 (i.e.
travel an unreasonable distance;
the closure of non-essential services).
b. The location is safe regarding the nature and
spread of COVID-19; and
Please note this differs from the regular stand down
c. The location is within the scope of the
provisions (as contained at section 524 of the FW
employer’s business.
Act) as it does not have to be a stoppage of work
outside the employer’s control. This provision in
respect of JobKeeper stand down directions is much JobKeeper enabling direction includes JobKeeper
broader and flexible and the employer must ensure enabling stand down and authorised direction.
Consultation obligations also apply, please see
that it meets the requirements that an eligible
below section titled “Consultation”.
employee cannot be usefully employed due to the
COVID-19 pandemic and government initiatives to
All JobKeeper enabling directions will apply until
slow the transmissions. This means you can stand
down employees for a lack of work which is a result or unless withdrawn or replaced by the employer,
varied by the Fair Work Commission, or until
of COVID-19.
28 September 2020.
A JobKeeper enabling stand down direction is a
direction given by an employer to:

AUTHORISED AGREEMENT

1.
2.
3.

Not work on a day or days that the employee
would usually work;
Work for a lesser period than what the employee
would usually work; or
Work a reduced number of hours compared to
their ordinary work.

The changes authorise an eligible employer to make
an agreement with an eligible employee in relation
to:
1.

The days or times when the employee is to
perform work; and
The employee taking annual leave.

2.
When the JobKeeper enabling stand down applies,
the employer is still required to satisfy the wage
Days of work
condition, the minimum payment guarantee and the
hourly rate of pay guarantee.
An eligible employer can request an eligible
employee to perform duties on different days or at
Consultation obligations also apply please see
different times compared to an employee’s ordinary
below with respect of consultation.
hours provided that it is safe regarding the nature
and spread of COVID-19 and within the scope of the
employer’s business.

AUTHORISED DIRECTION

The changes authorise an eligible employer to give a If this request is made the employee is under an
obligation to consider the request and must not
direction to an eligible employee about:
unreasonably refuse the request. Any agreement
made needs to be in writing.
1. Duties to be performed that:
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Annual Leave
The amendments to the FW Act allow an eligible
employer to request an eligible employee to take
annual leave. This is essentially switching the onus
regarding annual leave. Outside of this amendment,
an employee has the right to request annual leave,
and the employer must not unreasonably refuse.
This amendment gives the employer the ability to
request, and the employee must not unreasonably
refuse this request.
The eligible employer can now request that an
eligible employee take annual leave if the following
elements are satisfied;
1.
2.
3.

The employer qualifies for the JobKeeper
Payment; and
The employer is entitled to one or more
JobKeeper Payment for the employee; and
Compliance with the request will not leave the
employee with a balance of fewer than 2 weeks
annual leave.

The employee will then be required to consider the
request and must not unreasonably refuse the
request.
It is also permissible to agree in writing between an
eligible employee and an eligible employer regarding
the employee taking twice as much paid annual
leave at half the employee’s rate of pay. By way of
example, an employer and employee can agree to
four weeks leave being taken, but the employee only
has two weeks annual leave deducted and is paid
at half pay for each week of annual leave taken,
thereby totalling a payment of the full two weeks
annual leave.
The employer must also meet the consultation
requirements of the FW Act – please see below
section titled “Consultation”.
These amendments do not affect any power to
direct, request or make an agreement in relation to
the taking of annual leave that already exists under
the National Employment Standards, or under a
Modern Award or an enterprise agreement.
An employee that is stood down or receives half
pay on annual leave in accordance with these
amendments will continue to accrue leave
entitlements as though these directions had not
been given. Additionally, redundancy pay and
payment in lieu of notice of termination are also to

be calculated as though these directions had not
been given.

CONSULTATION
A direction given by an eligible employer will not
apply under the amendments to the FW Act unless
the following conditions are met:
1.

2.

3.
4.

The eligible employer must give the eligible
employee 3 days written notice (or lesser period
if agreed) of its intention to give the direction;
The eligible employer must consult with the
eligible employee before giving the direction and
must keep a written record of a consultation;
The direction will not apply if it is unreasonable
in all of the circumstances; and
The direction will have no effect unless the
eligible employer reasonably believes that
the direction is necessary to continue the
employment of one or more eligible employees.

This notice might be in a prescribed form (which is
still yet to be formulated). It is not yet clear whether
a form will be prescribed by the Government.

SERVICE
If an eligible employer provides its eligible employee
with a JobKeeper enabling direction, that period
counts as service.

REQUEST FOR SECONDARY EMPLOYMENT OR TRAINING
If an eligible employer provides its eligible employee
with a JobKeeper enabling stand down and the
employee requests the following:
1.
2.
3.

Engaging in reasonable secondary employment
Training
Professional development

The eligible employer must consider the request and
not unreasonably refuse the request.

ENFORCEMENT
Note the amended provisions added to the FW Act
constitute civil penalty provisions and penalties of
up to 60 penalty units ($12,600) apply if breached
and up to 600 penalty units ($126,000) for serious
contraventions.
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RDOS
Under the Award, employees have the right to accrue
RDOs during any of the following periods:
1.
2.
3.
4.
5.
6.
7.
8.

Paid personal/carer’s leave;
Annual leave;
Long service leave;
Public holidays;
Workers compensation;
Paid compassionate leave;
Training leave; and
Jury service.

The employee will not accrue time toward an RDO on
unpaid leave, such as stand down.

SCENARIOS

SCENARIO 3: Employee has one week off and then
works 38 hours next week. Are they entitled to the
JobKeeper Payment?
Yes, they will be entitled if the employer and the
employee are eligible for the JobKeeper Payment.
The employee in this instance would be paid a
minimum of $1,500 per fortnight, assuming that the
employee does not earn in excess of $1,500 for the
5 days worked in the fortnight. If the employee does
earn in excess of $1,500 for the 5 days worked in the
fortnight, then the employer would need to make up
the difference.
SCENARIO 4: Employee works two days per week,
can an employer direct them to stand down for the
remaining three days in the week and request they
take annual leave and use the JobKeeper Payment
to pay the annual leave entitlement?

SCENARIO 1: Employer with multiple employees who Yes, they will be entitled if the employer and the
are all currently paid more than $1,500 per fortnight employee are eligible for the JobKeeper Payment.
Note however that any such direction and request
Joe runs an electrical business and employs five
to take leave must comply with the annual leave
full-time electricians. Joe’s employees are all
requirements under the amendments. Further,
receiving $2,000 per fortnight before tax. Joe’s
the employees must be paid their accrued leave
turnover has declined by more than 30% and Joe
entitlements. If they would be entitled to more than
may need to lay staff off or consider reducing wages $1,500 in the period, the employer would need to
(if entitled to do so).
make up the difference.
As a result of this, the JobKeeper Payment will apply
(as long as the employees are eligible employees)
and Joe will be required to pay each of the
employees $1,500 per fortnight from the JobKeeper
Payment and make up the difference of $500 per
employee per fortnight.
SCENARIO 2: A full-time employee works 2 days per
week and is stood down for the remaining 3 days,
thereby on reduced hours. Are they entitled to the
JobKeeper Payment?
Yes, they will be entitled if the employer and the
employee are eligible for the JobKeeper Payment.
The employee in this instance would be paid a
minimum of $1,500 per fortnight, assuming that the
employee does not earn in excess of $1,500 for the
4 days worked in the fortnight. If the employee does
earn in excess of $1,500 for the 4 days worked in the
fortnight, then the employer would need to make up
the difference.

HOW TO APPLY
Employers need to register their interest here >
https://www.ato.gov.au/Job-keeper-payment/

MORE INFORMATION
NECA WA JobKeeper Payment webpage
https://memberarea.necawa.asn.au/Admin/ViewCo
ntentPage?uniqueName=jobkeeper-payment
Fact Sheet: JobKeeper Payment - Information for
employers (updated 11 April 2020)
https://treasury.gov.au/sites/default/
files/2020-04/Fact_sheet_Info_for_Employers_2.
pdf
Disclaimer: This summary is a guide only and is not
legal advice. For more information on employers’
obligations, call NECA (WA) Legal Pty Ltd on
(08) 6241 6129.
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COMMERCIAL LEASING AND COVID-19 MANDATORY CODE OF CONDUCT
(ANNOUNCED ON 30 MARCH 2020)
On 7 April 2020, the Federal Government released
its much-anticipated Mandatory Code of Conduct SME Commercial Leasing Principles during COVID-19
(Code).

The Key Leasing Principles include:
•

The Code adopts and builds on principles emanating
from National Cabinet Meeting discussions
•
concerning commercial tenancies and is to be
implemented by states and territories through
legislation or regulation. It imposes a set of leasing
principles to apply to commercial tenancies (retail,
•
office and industrial) between owners / operators
/ other landlords and tenants, in circumstances
where the tenant is an eligible business
- a small-medium sized business (with
annual turnover of up to $50 million) that,
due to financial stress as a result of the
COVID-19 pandemic is eligible for the
Commonwealth Government’s JobKeeper
Payment.

Landlords are prohibited from terminating
leases for non-payment of rent during the
COVID-19 pandemic period (or reasonable
subsequent recovery period).
Subject to negotiated amendments, tenants
must otherwise commit to and fulfill the
substantive terms of the lease. Failure to do so
will forfeit protection under the Code.
Landlords must offer proportionate rent
reductions in the form of waivers and deferrals
of up to 100% of the amount ordinarily payable,

The Code is intended to apply for the
period during which the Commonwealth
JobKeeper Payment remains operational.

THE OBJECTIVES OF THE CODE
The Code’s purpose is ‘to share, in a
proportionate, measured manner, the
financial risk and cashflow impact during
the COVID-19 period whilst seeking to
appropriately balance the interests
of tenants and landlords.’ The mutual benefit of
landlords and tenants implementing measures to
foster business continuity is acknowledged, and it
is anticipated they will negotiate transparently and
in good faith to reach tailored solutions. Agreed
outcomes should consider the financial impact of
the COVID-19 pandemic on the tenant (its revenue,
expenses and profitability) with appropriate
arrangements having regard to the present impact
and a reasonable recovery period.

•

The Code enables eligible commercial tenants to
•
receive rent relief in the form of waivers or deferrals
(proportionate to trading reduction of their business)
to help them survive the pandemic and beyond.
The Rent Relief Policy requires eligible tenants to
•
continue to engage their employees through the
JobKeeper program and uphold the substantive
terms of their leases.

based on the reduction in tenant’s trade during
the COVID-19 pandemic period and subsequent
reasonable recovery period.
A rental waiver must be no less than 50% of
the total reduction in rent payable over the
COVID-19 pandemic period, or greater in cases
where the tenant’s capacity to fulfill their
obligations under the lease would otherwise be
compromised. The landlord’s financial ability to
provide such additional waivers must be taken
into consideration.
Unless otherwise agreed, payment of deferrals
must be amortised over the balance of the lease
term and for a period of no less than 24 months,
whichever is greater.
Landlords may not apply fees, interest or
other charges with respect to rent waivers and
deferrals.
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•

•

•

•

•

Reductions in statutory charges (land tax,
council rates) or insurance should be passed
onto tenants reflective of how these are
proportioned in the lease.
Landlords are prohibited from calling in a bank
guarantee, personal guarantee or security
deposit for non-payment of rent during the
COVID-19 pandemic period and / or a reasonable
subsequent recovery period.
Apart for retail leases based on turnover rent,
rental increases are to be frozen for the duration
of the COVID-19 pandemic and a reasonable
subsequent recovery period.
Tenants should be provided an opportunity to
extend a lease for the equivalent period of a rent
waiver and/or deferral period.
Where agreement cannot be reached, matters
should be referred, and subject to, relevant
state and territory resolution processes.

Tenants and landlords are commercially reliant on
each other and should negotiate in good faith to
reach practical solutions that will sustain both, not
only during the pandemic, but into the future. Many
negotiations will be challenging and complex.
Negotiations, on a case-by-case basis, should
consider:
•
•
•

•
•

•
•

The Code and relevant state/territory legislation
and regulations;
The terms of the current leasing arrangements,
including headlease/sublease arrangements
Government financial assistance such as
Commonwealth Government JobKeeper
assistance for eligible tenants;
Any loan repayment holidays provided by lending
institutions to the landlord;
The documentation required to show actual
losses/decreases in turnover suffered by a
tenant due to COVID-19 (bank statements,
accounting records);
Realistic timeframes for recovery with possible
extensions to moratorium periods;
Any variations/extensions to the term of the
lease.

provide evidence of existing savings to prove
financial hardship but the position in Western
Australia is expected to become clearer as the
Commercial Tenancies (Covid19 Response) Bill 2020
is introduced to State Parliament. It will introduce:
•
•
•

•
•

A moratorium on eviction for 6 months except in
limited circumstances;
A prohibition on rent increases during the
emergency;
Fixed term tenancies due to expire during
the emergency will continue as periodic
agreements;
Relieving lessors of the obligation to conduct
ordinary repairs in certain circumstances;
Enabling a tenant to end a fixed term tenancy
prior to its end without incurring break lease
fees (tenants will still be liable for damage and
rent arrears).

Updated information is available on the Consumer
Protection website via the links below:
Residential Tenancy
https://www.commerce.wa.gov.au/consumerprotection/covid-19-coronavirus-consumerprotection-faq#Tenancy
Commercial Tenancy
https://www.commerce.wa.gov.au/consumerprotection/covid-19-coronavirus-consumerprotection-faq#CommercialTenancy
Negotiations can be facilitated with the assistance
of a commercial lawyer and agreed variations
documented in writing and, where relevant,
registered on the title of the leased premises.
We encourage NECA members who are tenants or
landlords and financially impacted by the Covid19
pandemic to seek legal advice and assistance.
Disclaimer: This summary is a guide only and is not
legal advice. For more information on employers’
obligations, call NECA Legal (WA) Pty Ltd on
(08) 6241 6129.

The Western Australian Government has indicated
that landlords should not be asking tenants to
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10. WA STATE
GOVERNMENT
ASSISTANCE
INITIAL WA STATE STIMULUS ANNOUNCEMENT
– 16 MARCH 2020
•

•

•

•
•

•

$607 million stimulus package to support WA
households and small businesses in the wake of
COVID-19
$402 million to freeze household fees and
charges until at least July 1, 2021
• Freeze will apply to entire ‘household
basket’, including electricity, water, motor
vehicle charges, emergency services levy
and public transport fares
Energy Assistance Payment (EAP) doubled to
$600 to support vulnerable Western Australians,
including pensioners
$114 million in additional measures to support
small businesses
Small businesses that pay payroll tax will receive
a one-off grant of $17,500
• Small and medium businesses whose
annual Australian Taxable Wages are
between $1 million and $4 million will
receive a one-off grant of $17,500 to assist
them to manage the impacts of COVID-19.
• No applications are required. Grants
•
will automatically be paid from July, but
there may be delays for taxpayers whose
tax status changed during the 2018-19
assessment period or who commenced as
new employers in 2018-19 and 2019-20.
• It is expected that 6,200 WA businesses will
benefit from the grant.
$1 million payroll tax threshold brought forward

by six months to July 1, 2020
• The payroll tax threshold will be increased
to $1 million from 1 July 2020, six months
earlier than planned.
• 11,000 WA businesses will benefit from the
cut in payroll tax.
Businesses impacted by COVID-19 can defer
payroll tax payments until July 21, 2020
• Small and medium sized businesses
affected by COVID-19 can apply to defer
payment of their 2019-20 payroll tax until
21 July 2020.
• The deferral is available to employers who
pay $7.5 million or less in Australian Taxable
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•

Wages and have been directly or indirectly
impacted by COVID-19, compared to normal
operating conditions. Eligible businesses
will be able to defer payment of their 201920 payroll tax until 21 July 2020.

•

their website and write to all licence holders and
applicants.
Businesses can apply for interest-free payment
arrangements and for late payment penalties to
be waived for a range of taxes and duties.

More information:
Government of Western Australia Media Statement:
https://bit.ly/2xyi52M

More information:
Government of Western Australia Media Statement:
https://bit.ly/2QZUGxS

Further information on how to apply for a payroll tax
deferral is available at https://bit.ly/2QVzAkl

INTRASTATE TRAVEL RESTRICTIONS – 31 MARCH 2020

RENT RELIEF FOR SMALL BUSINESSES
– 30 MARCH 2020
The State Government announced that $25 million
had been allocated for the rent relief plan for small
businesses and not-for-profits that lease from
Government agencies and trading enterprises.
More information:
Government of Western Australia Media Statement:
https://bit.ly/39vnXqJ

FURTHER ASSISTANCE FOR WA SMALL AND
MEDIUM-SIZED BUSINESSES – 31 MARCH 2020
•

•

•

•

One-off $2,500 credit on electricity bills
for 95,000 small businesses – available for
customers who consume less than 50MWh per
annum.
Power and water disconnections will not occur
and interest will not be charged on deferred
payments until 30 September 2020.
Payroll tax will be waived for four months
for small-to-medium sized businesses with
national annual wages of under $7.5 million.
A range of licence fees will be waived for small
and medium-sized electrical businesses.
The Government has not yet confirmed which
licence fees will be waived, however we
will update members as soon as we receive
further information. The Department of Mines,
Industry Regulation and Safety have advised
that they believe all licence types that they
administer will be covered and in the meantime
they are collecting details from anyone who
has expressed financial hardship or concerns
regarding any of the licensing fees in light of
the COVID-19 pandemic. As soon as they have
confirmation of the changes, they will update

The State Government has enacted a ban on
non-essential intrastate travel between the
following 9 regions:
•
•
•
•
•
•
•
•
•

Kimberley
Pilbara
Gascoyne
Mid-West
Goldfields-Esperance
Wheatbelt
Perth/Peel
South West
Great Southern

Exemptions apply for several reasons including work
purposes.
Members and their employees who are required to
travel between these regional boundaries should
carry with them company branded documentation
that supports their reason for travel, such as a job
ticket, letter, email or SMS that contains the details
of the job the worker is attending, along with the
location. It would also be prudent to ensure workers
are carrying their electrical worker’s license.
More information:
Government of Western Australia Update:
https://bit.ly/3bK2YBW
Map of the WA Intrastate Travel Restrictions:
https://bit.ly/2ysa8fX

LOCAL GOVERNMENT COVID-19 INITIATIVES
Click on the following link for a list of WA local
governments who have launched support packages
for COVID-19.
https://www.smallbusiness.wa.gov.au/blog/localgovernment-response-covid-19
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11. PRIVACY
Employers may have to
collect, use and disclose
personal information in order
to prevent or manage the risk
of COVID-19 spreading.
Employers should consider
the Privacy legislation,
their Privacy Policies and
avoid disclosing personal
information beyond what is
necessary.
The Privacy Act 1988 (Cth)
imposes stronger protections
for personal information
which is deemed “sensitive
information” for example,
health information about
an individual. Therefore
information about whether
an individual is, or may be
infected by COVID-19 will
be “sensitive information”.
Related information about the individual’s
symptoms, treatment or general health status
will usually also be considered as “sensitive
information”.
Employers are faced with the difficult task of
balancing the individual’s right to privacy with the
employer’s obligation to maintain a safe workplace.
Employers should not disclose the reasons for an
employee’s leave or remote working arrangements,
except to those employees who require that
information to carry out their employment duties.
Where possible, employers should notify employees
who may have been subject to a transmission of
COVID-19 risk in the workplace, after consultation
with qualified medical personnel.

In relation to “sensitive information” such as health
information, the employer must not collect such
information unless the individual consents. If the
employer is unable to obtain the individual’s consent
to collect their sensitive information, it may be able
to rely on the following exemptions;
•
•
•

Where collection is required or authorised 		
by Australian law;
It is unreasonable or impracticable for the 		
employer to obtain the individual’s consent;
The employer reasonably believes that the
collection, use or disclosure is necessary 		
to lessen or prevent serious threat 		
to life, health and safety to any individual, 		
or to public health and safety.

In carrying out such notifications, employers should
not disclose information that might identify the
individual who may have caused the transmission
risk.
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12. INSURANCE
NECAGUARD
Guidance for NECA members on
business insurance.

NECAGuard have put together a
short summary of how various
common insurance policies may
respond to certain events for NECA
members. As always, please refer
to your own tailored policies as
their cover and your situation may
vary.

In the absence of a blanket
exclusion for pandemics such as
COVID-19, we would expect a good
public liability policy to provide a
defence for claims of this nature.

PERSONAL ACCIDENT & SICKNESS

If you have selected cover for
sickness under your personal
accident policy, NECAGuard would
Your Public Liability policy provides expect this to cover claims for
cover if you are legally liable for
loss of income as a result of
causing bodily injury to a third
the covered person contracting
party or damage to a third party’s COVID-19.
property.
What would be unlikely to be
A possible claim scenario could
covered is the loss of income
be if you were accused of not
from quarantine or isolation with
following adequate protocol which no symptoms or a positive test.
resulted in the transmission
General loss of income due to the
of COVID-19 to one of your
pandemic without sickness for the
customers. The third party would covered person would also not be
need to prove that you were
covered.
negligent, resulting in their loss.

PUBLIC LIABILITY

Email necaguard@neca.asn.au
Phone 1800 335 014

Policies may have limitations
around pre-existing conditions or
pandemics, consult the provider
of your policy for details

EMPLOYEES COMPENSATION,
MANAGEMENT LIABILITY AND
STATUTORY LIABILITY
Employers are required to provide
and maintain a safe and riskfree working environment for
your employees, contractors
and visitors. You are required to
identify hazards and associated
risks in the workplace, then do
what is reasonably practicable to
eliminate or control those risks.
COVID-19 is one such potential
hazard.
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If you have an Employee who
Contracts COVID-19, it could
potentially be compensable
through Employees’
Compensation, provided a link
can be established between the
infection and their employment.
This link might be easier to
identify in the very early stages
of population infection where
outbreaks are isolated and can be
more confidently traced back to
employment. However, the link to
employment is expected to quickly
weaken as COVID-19 infection
becomes more widespread within
the community and the source of
infection cannot be confidently
established.

PROPERTY INCLUDING BUSINESS
INTERRUPTIONS
Business interruption insurance
is available under a commercial
property policy (sometimes also
referred to as consequential
loss as it is primarily designed to
provide cover following damage to
your property).

authority. The intention of these
extensions is to cover localised
events connected to the property
such as legionnaires’ disease.
Cover under such an extension is
intended to be limited in nature
with insurers preserving their
claims performance against large
scale losses.

disease, your policy should
provide cover.
Some domestic travel policies
have a general exclusion for
pandemics which may not provide
cover at all (regardless of when
the travel was booked or policy
was bound).

Additionally, some policies may
Whilst the wording under your own not provide cover for cancellations
policy may vary, there are usually following the bankruptcy of
two incidents which both need to airlines or travel agencies.
occur:
1.
Origin of outbreak of 		 Policies are unlikely to respond to
disease is at your 		 claims if a booking was made after
the outbreak was classified as a
property; and
pandemic.
2.
Closure is forced by 		
government or relevant 		 Willis Australia Limited ABN 90 000 321
237 | AFSL No. 240600 CKA Risk Solutions
authority
In addition to this, following the
outbreak of SARS in 2003/2004,
the insurance industry added
an additional exclusion to make
it clear the intention of this
extension was to not provide cover
for pandemics.

TRAVEL

You may notice some policies have If you have a corporate travel
an extension covering infectious policy and booked your travel
before the outbreak of the
disease or closure by public

Pty Ltd | ABN 33 109 033 123 | AFSL No.
276915
Disclaimer: While all reasonable skill and
care has been taken in preparation of this
document it should not be construed or
relied upon as a substitute for specific
legal advice from your legal adviser, or for
specific advice on your insurance needs.
No warranty or liability is accepted by
Willis Australia Limited its shareholders,
directors, Employees, other affiliated
companies for any statement, error or
omission. willistowerswatson.com.au

PRACTICAL STEPS AROUND INSURANCE
STEP ONE
Identify the impact on
your business.
What loss has been
suffered or liability may
arise from claims
against the business?

STEP TWO

STEP THREE

STEP FOUR

Review insurance policies
to confirm coverage and
any policy condition.

If you have potential
coverage, notify your
insurer or broker that you
will be making a claim.

Make notes with dates
and details around what
happened, what was done
to minimise the impact of
the loss and what you did
to re-open the business.
Highlight actions taken
and hours spent.

If you are unsure then
contact your broker for
the policy and/or explain
the coverage.

Quantum of the claim can
be confirmed at a later
date.

Collate all costs as a
consequence of the event
and keep scanned copies
of invoices.
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13. ADVOCACY
NECA WA SECURES PAYROLL TAX RELIEF FOR MEMBERS - 1 APRIL 2020
Following a comprehensive lobbying campaign, NECA WA welcomes WA Premier Mark McGowan’s decision to
implement a moratorium on payroll tax and thanks the Premier for listening to us.
Payroll tax in Western Australia will be waived for a four-month period between 1 March 2020 and 30 June
2020 for small and medium-sized businesses with Australia-wide annual wages of less than $7.5 million in
2019-20.
This decision will have a direct positive effect on a large number of NECA WA members and their
businesses.
Whilst NECA thanks Premier McGowan for listening
to NECA and reducing payroll tax for small-tomedium businesses, we will also be asking him to
seriously consider the following:
•

•

That these measures be extended to large
businesses as well. In NECA’s experience, all
businesses (small, medium and large) are an
integral part of Western Australia’s economy
and should not be penalised due to their size;
and
Make these measures a permanent fixture. A
four month window will not be sufficient time
for any business to be expected to awake
from hibernation and then to be financially fit.

NECA WA will also continue to lobby both the State
and Federal Governments in order to:
•

•
•
•

Ensure protection of subcontractors from
claims for liquidated damages in cases
where contract delays have been caused by
COVID-19.
Ensure electrical services are classified as an essential service during any lockdown.
Expand the wage subsidy for apprentices from businesses with less than 20 staff to all businesses.
Expanding the definition of normal working hours to 5.00am – 9.00pm to enable contractors to stagger
shifts to reduce the health risks on sites, without incurring penalty rates.

NECA WA is also working with other industry organisations such as the MBA and the ETU to communicate
the importance of social distancing on work sites. If these rules are not strictly adhered to, then the health
department has threatened to close construction sites, which would have a devastating effect on the
industry.
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CURRENT NECA ADVOCACY EFFORTS - STATE AND NATIONAL
“Construction contracts will often include
terms which require subcontractors to pay lead
contractors a sum of money for a delay in the
completion of projects, On many large projects,
the risk associated with a delay is imposed on
subcontractors who enter into one sided contracts
as they have little or no bargaining power when it
Please contact Aidan O’Grady, General Manager NECA comes to amending the contractual terms.
Services with any queries or suggestions you have at
“Given the current economic and social landscape
aogrady@necawa.asn.au or phone (08) 6241 6100.
associated with the COVID-19 crisis, the unfair and
unreasonable position that subcontractors find
themselves in has been further exacerbated, and
has the potential to trigger a number of Liquidated
Damages claims, which will be devastating for the
building and construction industry.”
NECA WA recently contacted Chief Medical Officer,
Dr Andrew Robertson, seeking urgent clarification
Read more: https://bit.ly/2JSPS9C
around the term ‘essential services’ and how it
applies to electricians in WA, particularly in regard to
work carried out at public and private infrastructures
and facilities.
NECA continues to advocate heavily at a state and
national level on behalf of all member businesses,
regardless of size. Now, more than ever, it is critical
that we protect and support the interests of
Australian electrical businesses and the industry as
a whole.

NECA WA CALLS FOR URGENT CLARIFICATION ON
‘ESSENTIAL SERVICES’ - 3 APRIL 2020

NECA WA specifically requested urgent clarification
as to the following:

NECA REQUESTS THAT 50% APPRENTICE WAGE
SUBSIDY BE MADE AVAILABLE TO ALL BUSINESSES 25 MARCH 2020

NECA calls for an immediate extension of the 50%
That electricians are included within the
Apprentice Wage subsidy to be extended to all
definition of ‘essential service’
employers, irrespective of size.
• That exemptions/exclusions are then applied to
electricians, taking into consideration that the
Read more: https://bit.ly/2yHT8Cl
industry is reliant upon teamwork and the need
to travel to and from site; and
• That a channel of communications be directly
established between NECA WA and Dr Andrew
Robertson to ensure that relevant information is
delivered to members effectively and efficiently.
NECA CEO Suresh Manickam is urging the Federal
Government to consider a number of amendments
Read more: https://bit.ly/2RnTipa
to the Fair Work Act 2009 to provide flexibility in
Enterprise Agreements in response to the COVID-19
pandemic.
•

NECA CALLS FOR FLEXIBILITY IN ENTERPRISE
AGREEMENTS - AMEND FAIR WORK ACT - 7 APRIL 2020

NECA APPEALS FOR MORATORIUM ON ‘LIQUIDATED
DAMAGES’ - 2 APRIL 2020

NECA is urging The Hon. Christian Porter, MP to
urgently introduce a moratorium on ‘Liquidated
Damages’ provisions within construction contracts
to help prevent a potentially catastrophic impact
to Australia’s building and construction sector as a
result of the COVID-19 crisis.
Suresh Manickam, CEO of NECA, said:

In a submission to the Attorney General and
Minister for Industrial Relations, the Honourable
Christian Porter, MP, NECA has proposed allowing
for provisions to be included in Enterprise
Agreements similar to those recently adopted
in Schedules to several awardsto ‘cater for the
unique circumstances pertaining to the COVID-19
pandemic’.
Read more: https://bit.ly/2VhXqIb
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14. USEFUL
RESOURCES

The following links will provide you with up-to-date information about the status of COVID-19 in Australia
and worldwide.
AUSTRALIAN GOVERNMENT
Latest news, updates and advice on COVID-19.
https://bit.ly/3dHOkwM
WORLD HEALTH ORGANISATION
Latest updates on the virus worldwide.
https://bit.ly/2xOKdi4
DEPARTMENT OF HEALTH WEBSITE
Latest information on the virus, including
requirements and conditions for isolation and
quarantine periods and when testing should be
sought.
https://bit.ly/2WuTvtS
WA GOVERNMENT DEPARTMENT OF HEALTH
The Chief Health Officer publishes health alerts and
advisories to the WA public and health sector.
https://healthywa.wa.gov.au/Articles/A_E/
Coronavirus
CORONAVIRUS HEALTH INFORMATION LINE
If you suspect you may have the coronavirus disease
(COVID-19) call the dedicated hotline – open 24
hours, 7 days. 1800 020 080
SMART TRAVELLER
Updates on current travel advice in Australia and
worldwide.
https://www.smartraveller.gov.au/

Coronavirus (COVID-19)
Updates
What you need to know

NECA WA, Electrical Group Training and the
College of Electrical Training are here to
support you and your business during this
difficult and uncertain time - please do not
hesitate to contact us with any query you
may have.
The information in this publication is a guide
only - we recommend that you contact
the NECA WA office and speak with the
appropriate department about your specific
concerns to ensure the information you
receive is relevant to your circumstances.
We provide guidance for NECA members
on Workplace Relations, Health & Safety
obligations in the workplace and more.

CONTACT NECA WA
(08) 6241 6100
necawa@necawa.asn.au
NECA WA Coronavirus Updates
https://bit.ly/39oOLZz

SAFE WORK AUSTRALIA
Guidance for Employers on Health & Safety
Obligations in the workplace.
https://bit.ly/2J3ltoC
FAIR WORK OMBUDSMAN
Information and FAQs on employee entitlements
during this time, including leave, payments and
stand down and termination.
https://bit.ly/2vBCPWL
(08) 6241 6100 | necawa@necawa.asn.au
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15. GLOSSARY
CORONAVIRUS
The word virus comes from a
Latin word meaning venom and
describes a tiny agent that causes
infectious disease. Coronavirus
is a family of viruses that got its
name from its appearance.

because the new strain which has
triggered the current pandemic
was first identified in late
December in the central Chinese
city of Wuhan.

EPIDEMIC/PANDEMIC
An epidemic is when there are
The word corona means crown.
outbreaks in several places. A
The scientists who in 1968 came
pandemic is the next level when
up with the term coronavirus
it affects an entire continent but
thought that, under a microscope, often refers to when it becomes
the virus they were looking at
a worldwide issue which what
resembled a solar corona: the
the World Health Organisation
bright crown-like ring of gasses
declared on March 10.
surrounding the sun that is
visible during a solar eclipse. (The SURGE CAPACITY
beer brand Corona, incidentally,
Medical surge capacity is the
based its logo on the crown atop health care system’s ability
the Cathedral of Our Lady of
to care for a huge increase in
Guadalupe in Puerto Vallarta.)
patients.
COVID-19
Short for “coronavirus disease
2019”, the name given by the
World Health Organization (WHO),

FLATTENING THE CURVE
Uncontrolled, the number of
COVID-19 cases will rise quickly
and burden the health system.

Slowing the spread means that
spike will be flattened, like in a
line graph, and help authorities
manage the problem.
SOCIAL DISTANCING
Making a conscious effort to
reduce close contact between
people. Avoid hugs, kisses and
handshakes. Advice is to keep
about 1.5m apart.
SELF-ISOLATION
When a person voluntarily
confines themselves, for example,
staying at home. Isolation is for
separating those who are sick
from healthy people.
QUARANTINE
Is used to restrict the movement
and separate people who don’t
feel sick but may have been
exposed to coronavirus.
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15. GLOSSARY
FOURTEEN-INE
This term stems from the word quarantine, which originally referred to
the 40-day isolation period for people suspected of having the plague.
The COVID-19 incubation period — the time between infection and the
appearance of symptoms — is estimated at between one and 14 days.
Most governments around the world have imposed 14-day isolation
periods for suspected cases.
COMMUNITY TRANSMISSION
Community transmission: When the virus is spreading from unknown
sources, compared to identifiable person-to-person transmission.
SUPER SPREADER
This refers to a person who has infected a large number of other people.
Unless protective measures such as isolation are taken, it is estimated
that an infected person will transmit the illness to at least two or three
other people.
ASYMPTOMATIC
A person who has contracted the coronavirus usually has a fever,
dry cough and sometimes breathing difficulties. But some remain
asymptomatic, meaning they have no symptoms. The risk of contracting
COVID-19 from an asymptomatic person is low, because the illness is
mainly spread via droplets which collect in the air when someone coughs
or sneezes. But it remains possible to catch the disease from someone
who has a light cough and does not feel ill.
CLUSTER
In medical terms, ‘cluster’ means several people infected in a specific
place. In the case of an epidemic, a cluster is a disease hotspot.
IMMUNOCOMPROMISED
Someone with a weakened immune system, making them more
susceptible to contracting the virus. You can be immunocompromised
by diseases like AIDS or taking some anti-cancer drugs, but you can also
be immunocompromised by losing sleep, not drinking enough water and
eating poorly.
USEFULLY EMPLOYED
Means that the employment will result in a net benefit to the Employer’s
business by reason of the performance of the particular work done by the
Employee.

SOURCE:
THE DAILY TELEGRAPH ON 23 MARCH 2020
Title: PM bans non-essential travel within Australia, as a lockdown looms to contain the deadly coronavirus. Authors: Clare
Armstrong, Zoe Smith, Stephen Drill in London, Clare Masters, Nathan Vass in New York, News Corp Australia Network
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